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SB 1471

Be it enacted by the Legislature of the State of Arizona:

Section 1. Section 13-701, Arizona Revised Statutes, is amended to
read:

13-701. Sentence of imprisonment for felony; presentence
report; aggravating and mitigating factors;
consecutive terms of imprisonment; definition

A. A sentence of imprisonment for a felony shall be a definite term
of years and the person sentenced, unless otherwise provided by law, shall
be committed to the custody of the state department of corrections.

B. No prisoner may be transferred to the custody of the state
department of corrections without a certified copy of the judgment and
sentence, signed by the sentencing judge, and a copy of a recent
presentence investigation report unless the court has waived preparation
of the report.

C. The minimum or maximum term imposed pursuant to section 13-702,
13-703, 13-704, 13-705, 13-708, 13-710, 13-1406, 13-3212 or 13-3419 may be
imposed only if one or more of the circumstances alleged to be in
aggravation of the crime are found to be true by the trier of fact beyond
a reasonable doubt or are admitted by the defendant;—extept—tiat—an

11 ) X . . +4 - .
SECCTOm Shat e founmd—to be true by tie——court; or in mitigation of the
crime are found to be true by the court, on any evidence or information
introduced or submitted to the court or the trier of fact before
sentencing or any evidence presented at trial, and factual findings and
reasons in support of such findings are set forth on the record at the
time of sentencing.

D. For the purpose of determining the sentence pursuant to
subsection C of this section, the trier of fact shall determine and the
court shall consider the following aggravating circumstancess—except—tiat

the——court—shatt——determime —am aygygravatinmg—ciTcumstance umder—paragrapih It

of—this—subsectiomn:

1. Infliction or threatened infliction of serious physical injury,
except if this circumstance is an essential element of the offense of
conviction or has been utitized USED to enhance the range of punishment
under section 13-704.

2. Use, threatened use or possession of a deadly weapon or
dangerous instrument during the commission of the crime, except if this
circumstance is an essential element of the offense of conviction or has
been wutitized USED to enhance the range of punishment under section

13-704.
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5- 3. Especially heinous, cruel or depraved manner in which the
offense was committed.
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TECETpt, OTr T the ExXpectationm of the Teceipt;, of anythimy—of—pecumnriary

o 4 o ol | (I £ (I e (I ) - - £ ) falll al o .
/. rme dcienuditt procurcad the CUlnrrsSSTO Ul the UTTeENnsc Dy pdynciie,
f

OT PTOMTSE Uf pPayment; of any thimy—ofpecumiary vatue-

8- 4. At the time of the commission of the offense, the defendant
was a public servant and the offense involved conduct directly related to
the defendant's office or employment.

9~ 5. The victim or, if the victim has died as a result of the
conduct of the defendant, the victim's immediate family suffered physical,
emotional or financial harm.

t©~ 6. During the course of the commission of the offense, the
death of an unborn child at any stage of its development occurred.

H—Thedefemrdant—was previousty convicted—of—<a fetony withimthe

tem—years Tmmediate Ty precedimythe date—of—theoffense: A—Tomnviction

outside theJurisdictiom of—this statefor—am offense that—committed—m

this—statewoutd—bepumistabieas o fetony s o fetony convictiom for—the
PUTPUSES Uf —this parayrapt—

2~ 7. The defendant was wearing body armor as defined in section
13-3116.

3— 8. The victim of the offense is at Tleast sixty-five years of
age or 1is a person with a disability as defined in section 38-492,
subsection B.

4~ 9. The defendant was appointed pursuant to title 14 as a
fiduciary and the offense involved conduct directly related to the
defendant's duties to the victim as fiduciary.

5+~ 10. Evidence that the defendant committed the crime out of
malice toward a victim because of the victim's identity in a group Tisted
in section 41-1750, subsection A, paragraph 3 or because of the
defendant's perception of the victim's identity in a group listed in
section 41-1750, subsection A, paragraph 3.

T ‘o I I PR c PENE B c 4 14 2
10. e delrenudntc wWds Cconviccted Ul d VIOldCIOIT O SecCroir Lo L
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T
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committed—white—drivimg—a motor—vehicte —andt—the—defendants——<atcohot
concenmtTratiom at—thetimeof—Tcommittimg—the offenrsewas 015 or—more—For
the—purposes —of —this paraygraph;, —gtcohotr——concentratiom—tas —the —Same
Medm iy prescriped—Tm sectiom 28161

*7—- 11. Lying 1in wait for the victim or ambushing the victim
during the commission of any felony.

18- 12. The offense was committed in the presence of a child and
any of the circumstances exists that are set forth in section 13-3601,
subsection A.
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5+~ 13. The offense was committed in retaliation for a victim
either reporting criminal activity or being involved in an organization,
other than a Taw enforcement agency, that is established for the purpose
of reporting or preventing criminal activity.

26— 14. The defendant was impersonating a peace officer as defined
in section 1-215.

2~ 15. The defendant was 1in violation of 8 United States Code
section 1323, 1324, 1325, 1326 or 1328 at the time of the commission of
the offense.

ra !
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e rro—f e

fa o . e e " L P
L0 . vurirnyg oOfr Himed ratcly IOl |UW|”9 cre COnmrsSSrorn Ol cre Ol
fe

~
I'ErsSc,

the—defenmdent—committed—a viotatiomr of sectiomr 28661286620 r—28-663~
24—~ 16. The defendant was convicted of a violation of section
13-1307 or 13-1308 or section 13-3212, subsection A, paragraph 9 or 10 and
the defendant recruited, enticed or obtained the victim from a shelter
that is designed to serve runaway youth, foster children, homeless persons
or victims of human trafficking, domestic violence or sexual assault.

25 17. The defendant was convicted of a violation of section
13-1204 and there is evidence that the defendant committed the crime out
of malice toward a victim because of the victim's employment as a peace
officer.

26— DTy or—Tmmediatety OWiTTg—the—TcommissiTom of —the o
the—defemdamt—ousedt—<a mask—or—other—disyguise to oubscure thedeferdanrt s
face—to—avoird—denrtification-
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27— 18. Any other factor that the state alleges is relevant to the
defendant's character or background or to the nature or circumstances of
the crime.

E. For the purpose of determining the sentence pursuant to
subsection C of this section, the court shall consider the following
mitigating circumstances:

1. The age of the defendant.

2. The defendant's capacity to appreciate the wrongfulness of the
defendant's conduct or to conform the defendant's <conduct to the
requirements of Taw was significantly impaired, but not so impaired as to
constitute a defense to prosecution.

3. The defendant was under unusual or substantial duress, although
not to a degree that would constitute a defense to prosecution.

4. The degree of the defendant's participation in the crime was
minor, although not so minor as to constitute a defense to prosecution.

5. During or immediately following the commission of the offense,
the defendant complied with all duties 1imposed under sections 28-661,
28-662 and 28-663.

6. Any other factor that is relevant to the defendant's character
or background or to the nature or circumstances of the crime and that the
court finds to be mitigating.

F. If the trier of fact finds at Teast one aggravating
circumstance, the trial court may find by a preponderance of the evidence
additional aggravating circumstances. In determining what sentence to
impose, the court shall take into account the amount of aggravating
circumstances and whether the amount of mitigating circumstances 1is
sufficiently substantial to justify the lesser term. If the trier of fact
finds aggravating circumstances and the court does not find any mitigating
circumstances, the court shall impose an aggravated sentence.

G. The court in imposing a sentence shall consider the evidence and
opinions presented by the victim or the victim's immediate family at any
aggravation or mitigation proceeding or in the presentence report.

H. This section does not affect any provision of Taw that imposes
the death penalty, that expressly provides for dimprisonment for Tife or
that authorizes or restricts the granting of probation and suspending the
execution of sentence.

I. The idintentional failure by the court to impose the mandatory
sentences or probation conditions provided in this title is malfeasance.

J. For the purposes of this section, "trier of fact™ means a jury,
unless the defendant and the state waive a jury in which case the trier of
fact means the court.
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Sec. 2. Section 13-702, Arizona Revised Statutes, 1is amended to
read:

13-702. First time felony offenders; sentencing; definition

A. Unless a specific sentence is otherwise provided, the term of
imprisonment for a first felony offense shall be the presumptive sentence
determined pursuant to subsection D of this section. Except for those
felonies involving a dangerous offense or 1if a specific sentence 1is
otherwise provided, the court may increase or reduce the presumptive
sentence within the ranges set by subsection D of this section. Any
reduction or increase shall be based on the aggravating and mitigating
circumstances listed in section 13-701, subsections D and E and shall be
within the ranges prescribed in subsection D of this section.

B. If a person is convicted of a felony without having previously
been convicted of any felony and if at 1least two of the aggravating
factors 1listed 1in section 13-701, subsection D apply, the court may
increase the maximum term of imprisonment otherwise authorized for that
offense to an aggravated term. If a person is convicted of a felony
without having previously been convicted of any felony and if the court
finds at Teast two mitigating factors listed in section 13-701, subsection
E apply, the court may decrease the minimum term of imprisonment otherwise
authorized for that offense to a mitigated term.

C. The aggravated or mitigated term imposed pursuant to subsection
D of this section may be imposed only if at Teast two of the aggravating
circumstances are found beyond a reasonable doubt to be true by the trier
of fact or are admitted by the defendant;—except—that—am—<agyyravating

- . 'l - 1.2 20 L - ImY ] e I L s | Il
crroumstdirce urucTt SSCLTUOIT 1o77UL, SUupsScCLTorr U, paraygrapirt 11 STidl1 |94

foumd—to—be—true by the—court; or in mitigation of the crime are found to
be true by the court, on any evidence or information introduced or
submitted to the court or the trier of fact before sentencing or any
evidence presented at trial, and factual findings and reasons in support
of these findings are set forth on the record at the time of sentencing.

D. The term of imprisonment for a presumptive, minimum, maximum,
mitigated or aggravated sentence shall be within the range prescribed
under this subsection. The terms are as follows:

Felony Mitigated Minimum Presumptive Maximum Aggravated
Class 2 3 years 4 years 5 years 10 years 12.5 years
Class 3 2 years 2.5 years 3.5 years 7 years 8.75 years
Class 4 1 year 1.5 years 2.5 years 3 years 3.75 years
Class 5 .5 years .75 years 1.5 years 2 years 2.5 years
Class 6 .33 years .5 years 1 year 1.5 years 2 years

E The court shall inform all of the parties before sentencing

occurs of its intent to increase or decrease a sentence to the aggravated
or mitigated sentence pursuant TO this section. If the court fails to
inform the parties, a party waives its right to be informed unless the
party timely objects at the time of sentencing.

_5_
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F. For the purposes of this section, "trier of fact™ means a jury,
unless the defendant and the state waive a jury in which case the trier of
fact means the court.

Sec. 3. Section 13-703, Arizona Revised Statutes, is amended to
read:

13-703. Repetitive offenders; sentencing

A. If a person is convicted of multiple felony offenses that were
not committed on the same occasion but that either are consolidated for
trial purposes or are not historical prior felony convictions, the person
shall be sentenced as a first time felony offender pursuant to section
13-702 for the first offense and as a category one repetitive offender for
the second and subsequent offenses.

B. Except as provided in section 13-704 or 13-705, a person shall
be sentenced as a category two repetitive offender if the person is at
least eighteen years of age or has been tried as an adult and stands
convicted of a felony and has one historical prior felony conviction.

C. Except as provided in section 13-704 or 13-705, a person shall
be sentenced as a category three repetitive offender if the person is at
least eighteen years of age or has been tried as an adult and stands
convicted of a felony and has two or more historical prior felony
convictions.

D. The presumptive term set by this section may be aggravated or
mitigated within the range under this section pursuant to section 13-701,
subsections C, D and E.

E. If a person is sentenced as a category one repetitive offender
pursuant to subsection A of this section and if at least two aggravating
circumstances listed in section 13-701, subsection D apply or at least two
mitigating circumstances listed in section 13-701, subsection E apply, the
court may impose a mitigated or aggravated sentence pursuant to subsection
H of this section.

F. If a person is sentenced as a category two repetitive offender
pursuant to subsection B of this section and if at Teast two aggravating
circumstances listed in section 13-701, subsection D apply or at Teast two
mitigating circumstances listed in section 13-701, subsection E apply, the
court may impose a mitigated or aggravated sentence pursuant to subsection
I of this section.

G. If a person is sentenced as a category three repetitive offender
pursuant to subsection C of this section and at least two aggravating
circumstances 1listed in section 13-701, subsection D or at Tleast two
mitigating circumstances listed in section 13-701, subsection E apply, the
court may impose a mitigated or aggravated sentence pursuant to subsection
J of this section.
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H. A category one repetitive offender shall be sentenced within the
following ranges:

Felony Mitigated Minimum Presumptive Maximum Aggravated
Class 2 3 years 4 years 5 years 10 years 12.5 years
Class 3 2 years 2.5 years 3.5 years 7 years 8.75 years
Class 4 1 year 1.5 years 2.5 years 3 years 3.75 years
Class 5 .5 years .75 years 1.5 years 2 years 2.5 years
Class 6 .25 years .5 years 1 year 1.5 years 2 years

I. A category two repetitive offender shall be sentenced within the
following ranges:

Felony Mitigated Minimum Presumptive Maximum Aggravated
Class 2 4.5 years 6 years 9.25 years 18.5 years 23 years
Class 3 3.25 years 4.5 years 6.5 years 13 years 16.25 years
Class 4 2.25 years 3 years 4.5 years 6 years 7.5 years
Class 5 1 year 1.5 years 2.25 years 3 years 3.75 years
Class 6 .75 years 1 year 1.75 years 2.25 years 2.75 years

J. A category three repetitive offender shall be sentenced within
the following ranges:

Felony Mitigated Minimum Presumptive Maximum Aggravated
Class 2 10.5 years 14 years 15.75 years 28 years 35 years
Class 3 7.5 years 10 years 11.25 years 20 years 25 years
Class 4 6 years 8 years 10 years 12 years 15 years
Class 5 3 years 4 years 5 years 6 years 7.5 years
Class 6 2.25 years 3 years 3.75 years 4.5 years 5.75 years

K. The aggravated or mitigated term imposed pursuant to subsection
H, I or J of this section may be imposed only if at least two of the
aggravating circumstances are found beyond a reasonable doubt to be true
by the trier of fact or are admitted by the defendants;—except—that—an
gUyYTavat iy CITCUmS tamce unuer—Sectiom 3701 —Subsectiom b5 —paraygrapih—tt
stratt—befounmd—to betrue by the—court; or in mitigation of the crime are
found to be true by the court, on any evidence or information introduced
or submitted to the court or the trier of fact before sentencing or any
evidence presented at trial, and factual findings and reasons in support
of these findings are set forth on the record at the time of sentencing.

L. Convictions for two or more offenses committed on the same
occasion shall be counted as only one conviction for the purposes of
subsections B and C of this section.

M. A person who has been convicted in any court outside the
jurisdiction of this state of an offense that was punishable by that
jurisdiction as a felony is subject to this section. A person who has
been convicted as an adult of an offense punishable as a felony under the
provisions of any prior code in this state or the jurisdiction in which
the offense was committed is subject to this section. A person who has
been convicted of a felony weapons possession violation in any court
outside the jurisdiction of this state that would not be punishable as a

_7_
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felony under the laws of this state is not subject to this section.

N. The penalties prescribed by this section shall be substituted
for the penalties otherwise authorized by Tlaw if an allegation of prior
conviction is charged in the indictment or information and admitted or
found by the court. The release provisions prescribed by this section
shall not be substituted for any penalties required by the substantive
offense or a provision of Taw that specifies a later release or completion
of the sentence imposed before release. The court shall allow the
allegation of a prior conviction at any time before the date the case is
actually tried unless the allegation is filed fewer than twenty days
before the case is actually tried and the court finds on the record that
the person was in fact prejudiced by the untimely filing and states the
reasons for these findings. If the allegation of a prior conviction is
filed, the state must make available to the person a copy of any material
or information obtained concerning the prior conviction. The charge of
previous conviction shall not be read to the jury. For the purposes of
this subsection, "substantive offense™ means the felony offense that the
trier of fact found beyond a reasonable doubt the person committed.
Substantive offense does not include allegations that, if proven, would
enhance the sentence of imprisonment or fine to which the person otherwise
would be subject.

0. A person who is sentenced pursuant to this section is not
eligible for suspension of sentence, probation, pardon or release from
confinement on any basis, except as specifically authorized by section
31-233, subsection A or B, until the sentence imposed by the court has
been served, the person is eligible for release pursuant to section
41-1604.07 or the sentence is commuted.

P. The court shall inform all of the parties before sentencing
occurs of 1its 1intent to 1impose an aggravated or mitigated sentence
pursuant to subsection H, I or J of this section. If the court fails to
inform the parties, a party waives its right to be informed unless the
party timely objects at the time of sentencing.

Q. The court in imposing a sentence shall consider the evidence and
opinions presented by the victim or the victim's immediate family at any
aggravation or mitigation proceeding or in the presentence report.
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